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LUDMA Themes 201/:

1. Broad Discretion to Regulate Land Use: City Councils have
broad discretfion to regulate the use of private property.
(Just do itl)

2. Narrow Administrative Discretion: Land use authority is
bound by the terms and standards of applicable land use
ordinances and shall comply with the provisions of those
ordinances.

3. Property Rights Restricted Only With Plain Regulations:
Individuals are free to use private property as they wish,
unless validly enacted land use laws plainly restrict their
use.
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The Language of Legislative Power vs.

Administrative Power

Pre-2005 LUDMA revisions—

“May approve, deny or
approve with conditions”

Legislative power

Since 2005

Must approve if condifions can
substantially mitigate defrimental
effects to comply with applicable
standards.

Administrative power



HB 232 Land Use Amendments

Most local jurisdictions are unaware of fundamental
distinctions between legislative and administrative decision
making in the land use contexi.

Many legislative bodies prefer to “administer” unclear
rules instead of enacting plain regulations

Many land use authorities administer land use regulations
with legislative discretion

Many jurisdictions allow staff to “legislate” land use
regulations

Many appeal authorities and courts don’t distinguish
administrative and legislative acts and functions



Form And Process After HB 232

10-2a-103. Definitions

(28) "Land use regulation”:

(a) means an ordinance, law, code, map, resolution,
specification, fee, or rule that governs the use or development

of land;

O Allland use regulations must be enacted after a public
hearing, planning commission recommendation and councill
action

O Jurisdictions have allowed staff to adopt land use
regulations and have delegated legislative discretion to
land use authorifies



Scope and Limits of Legislative Power

10-9a-104. Stricter requirements or higher standards.

(1) Except as provided in Subsection (2), a municipality may
enact [an-ordinance] aland use regulation imposing stricter
requirements or higher standards than are required by this
chapter.

(2) A municipality may not impose [stricterreguiremenis-or
higherstandardsthan-arereguired-by:] a requirement or

standard that conflicts with a provision of this chapter, other
state law, or federal law.



Limits Of Administrative Discretion;

Plain language rule:

10-9a-306. Land use authority requirements -- Nature of land
use decision.

(1) A land use authority shall apply the plain language of land
use regulations.

(2) If aland use regulation does not plainly restrict a land use
application, the land use authority shall interpret and apply the
land use regulation to favor the land use application.

(3) A land use decision of a land use authority is an
administrative act, even if the land use authority is the

legislative body.



Common Law Rules of Interpretation

1. Land Use Restrictions are “strictly construed” in favor of an
applicant’s common law right to unrestricted use of property.

2. Ambiguous land use restrictions are construed in favor of the
proposed use.

3. Aland use restriction is ambiguous if it can be understood by
reasonably well-informed persons to have different meanings.

4. A land use restriction does not prohibit a proposed land use if
a reasonably well-informed person could interpret the
restriction, or another applicable regulation, to allow the land
use.

Practice Tip: Replace reliance on: “the Planning Director shall interpret . . . this
code,” with a restatement of 10-9a-306.



(26) "Land use decision” means a final action of a land use authority or
appeal authority regarding:

(a) aland use permit;

(b) aland use application; or

(c) the enforcement of a land use regulation, land use permit, or
development agreement.

(24) "Land use application™:
(a) means an application that is: that is:

(i) required by a [municipalib/sland-use-ordinance:] municipality; and

(i) submitted by a land use applicant to obtain a land use decision;

and
(b) does not mean an application to enact, amend, or repeal a land

use regulation.

(23) "Land use applicant’ means a property owner, or the property
owner's designee, who submits a land use application regarding the
property owner's land.

(28) “Land use regulation” does not mean:
(i) a land use decision of the legislative body acting as the land use
authority, even if the decision is expressed in a res or ordinance;




Accountabllity-Appeal Authority--

Plain Meaning

Appeal Authority: 10-9a-707.

(4) The appeal authority shall:

(a) determine the correctness of [e-decision-of] the land use
[authorityin its] authority's interpretation and application of
[@] the plain meaning of the land use [erdinance:]
requlations; and

(b) interpret and apply a land use regulation to favor a land
use application unless the land use regulation plainly
restricts the land use application.

(5) An appeal authority's land use decision is a quasi-judicial
act, even if the appeal authority is the legislative body.




Accountabillity-District Court—

Correctness/lllegalit

District Court: 10-9a-801.

Land Use Decisions
(3)(b) A court shall:

(i)presume that a final decision of a land use authority or an appeal authority
is valid; and

(i) uphold the decision unless the decision is:

A)arbitrary and capricious; or

(B) illegal.

(c) (i) A decision is arbitrary and capricious unless the decision is supported by
substantial evidence in the record.

(i) A decision is illegal if the decision is:

(A) based on an incorrect interpretation of a land use regulation; or
(B) contrary to law




Final Plat Approval

Applicant installs infrastructure improvements prior to
approved plat recordation or development.

10-92-604.5(2)(a)

Applicant completes improvements, provides 1 year
Improvement Warranty that improvements are free from
defective workmanship or materials and provides Warranty|

rance = 10% of improvement cost of construction;
municipality accepts infrastructure under limited warranty.

Applicant records plat.
City issues building permits.

Applicant desires to record plat prior to installation of
Infrastructure Improvements through authorized
Infrastructure Completion Assurance process.

10-93-604.5(2)(b)
Assurance = 100% of estimated completion cost

Applicant may opt into
authorized Infrastructure
Completion Assurance
process (Assurance = 100%
of estimated cost to
complete rem: 5
infrastructiure).

Applicant posts required Infrastructure Completion
Assurance, records plat and commences infrastructure
construction.

After roads are improved to required allignment, width,
grade, base and subbase and provide all-weather surface,
fire hydrants are operable and provide required pressure

and flow, municpality must issue building permits.

10-92-802(2)(d

Applicant completes improvements, provides 3 1 year
Improvement Warranty that improvements are free from
defective workmanship or materials and provides Warranty|
Assurance = 10% of improvement cost of construction;
municipality accepts infrastructure under limited
Improvement Warranty.

Prior to expiration of Improvement Warranty period, and
within 15 days of Applicant’s request, municipality provides
comprehensive notice of all defective workmanship and
materials. Upon resolution of warranted items,
municipality releases final 10% Warranty Assurance.

10-92-509.5 (3)




